
STATE OP IIEI{ YOhX
STATE TAX Coltltlsslolt

In thc ilatter of the Petltion

of

IIARRY COOPER & GERTRTIDE COOPE;
!

For a Redctemlnation of a Deflclency or
a Refund of personal Income 3
laxee under Artfcl.e(s) 22 of thc
Tax Iaw for the (Year(g) Lg64. !

AFFII}AYIT OT HAII,ITG
OF XOIICE OT DECISIOX
Bf, (CERtrrrED) riarr,

State of lfen York
Gounty of Albany

Margaret A. Groelz I belng duly aworn, depoaes and ceyr that

she ls an enployee of the llepartnent of Taxatlon and Flnance' ovet 18 years of

age; and that on the 29fihday of April , L976 r she rcrrrcd thc wtthln

lfotlce of Decislon (srRffrmfuHod by (certifted) nalJ. upon Harry and

Gertrude Cooper (ncnmmc*a$r*:<afi) the petttl.oner ln thc rlthln

proceedl.ngl by encloelng a true copy thcreof Ln a securely aealed portpald

nrapper addrceged as follousr Mr and Mrs. Harry Cooper
L594 Lakeview Drive
Hewlett, New york

and by dcpoettlng eme enclosed ln a postpald properly addreeged rrapper ln a

(post offlce or offlclal deposttory) under the excluslvc care and eurtedy of

the llnlted States Post OffLce Deparlncnt wtthln the State of llcr York.

That deponent frrther sayo that the cald addressee ls thc (uqrounrtfle

*f) petftloner herel.n and that the addrees set forth on aaid rrapp€r 1r the Lart

knorn addresg of the (rrIrrreedxttocrf,>Aftd pctl.tl,oner.

Srora to before nc thl.s

29thday of Apri1 , L976.



STATE OF IEI{ YORK
STATE TAX CO}IXISSIOII

In thc Matter of the Petltlon

of

HARRY COOPER & GERTRI'DE COOPER
:

For a Redcter.nlnatlon of a lleflciency or
a Refirnd of Personal Income 3
laxec under Arttcle(Ir) 22 of the
Tax law for the (Vear(ei L964. :

State of lferw York
County of Albany

Margaret A. Groelz r belng duly eworn, depoaec and ceye that

she la an employee of the llepartnent of Taxatlon and Flnancer ovcr 18 years of

agel and that on the 29th 6sy 66 April t L976, she ccrvcd tbc wlthh

llotlce of Ileciglon (glr>0stffi!ilmftod by (certtfred) nall upon Marvin Freeman

c .P .A . (reBreeentatlve of) the petltloner tn thc rlthtn

proceedingl by encloaLng a true copy thcreof Ln a seeurely aealed portpatd

xrapper addrcseed as follors: Marvin Freqnan, C.p.A.
350 Fifth Avenue
New York, New York 10001

and by dcpoelttng eme enclosed ln a postpaid properly addresscd rrapper ln a

(post offlce or offlclal delnsltory) under the excluslve care and eurtedy of

the llnlted $tates Poet Offlce Depar{ncnt wlthln the State of lfcr Yort.

Ttrat deponent frrther BayE that the sald addressee ls thc (repreeentatlve

of) petltl.oner hcreln and that the address eet f,orth on aal.d rrapp€r le the Laet

knorn addreae of the (rc;nrescntatl,vc of the) petittonen.

AFFIDAYIT OT }IAILIilE
oF xotrcE or DEcIrSrox
BY (CErrrrrDD) HlIr,

Srora to before ne thls

29th day of Apri l



\'\'

@#4th
t' 'lr-orrrl-

lllrEFll
ta-..gry

STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FTNANCE

BUILDING 9,  ROOM IO7
STATE CA'UPUS

ALBANY, N.Y, 122z7

A R E A  C O O E  5 . I 8

nn?:*nn Albany, New York
lrnrLl  g$.  L*7{)

Mr. r.til$ re" &rrry f*opmr
ls94 LTrkqutqt* Ltrtuo
Ids*I stt, ll.{rc Yi}rl:

fls*er Mr. gnd F!f,*. r;$e?xer:

Please take not ice of  the DACISIC,N
of the State Tax Commission enClobed herewith.

Please take further notice that pursuant to
Section (*) {{aS of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within oX rponth6.
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  eoncern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.

for
reply .

Verlf

sTArE t t rx  coMMrssroN

H E A R I i l G  U t { l T

P A U L  G R E E N B E R G

5ECR€IARY rO
coMMrss ro t {

AODRESS YOUR REPLY  TO

MR.  IVR IGHT
M R .  C O B U R N
M R .  L E I S N E R

(s18) 4s7-38s0

?elr
CEREnc .

cc :  Pe t i t i one r ' s
Law Bureau

Representat ive

A I
o

rA -1 .12  (L2 /75 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  o f  the Pet i t ions

o f

}IARRY COOPER and GERTRUDE COOPER

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Personal  Income Tax under
Ar t ic le  22 of  the Tax Law for  the Year
L964 .

DECISION

Pet i t ioners,  Harry  Cooper  and Gert rude Cooper ,  L594 Lakeview

Dr ive,  Hewlet t ,  New York,  have f i led pet i t ions for  redeterminat ion

of  a  def ic iency or  for  re fund of  personal  income tax under  Ar t ic le

22 of  the Tax Law for  the year  L964 (F i le  No.  284OL523) .  A formal

hea r ing  was  he ld .be fo re  N ige l  G .  Wr igh t ,  Hear ing  O f f i ce r ,  a t  t he

of f ices of  the State Tax Conrmiss ion,  Two Wor ld Trade Center ,  New

York,  New York,  on January 15,  L976.  Pet i t ioners appeared by

Marv in Freeman,  C.P.A.  The fncome Tax Bureau appeared by Peter  .T.

Cro t t y ,  , J r . ,  Esq .  (R icha rd  Kau fman ,  Esq .  and  A lexander  We iss ,  Esg .

o f  counse l ) .

rSSUE

Was the loss susta ined by pet i t ioners,  Harry  Cooper  and

Gertrude Cooper, during the year L964 in connection with the fore-

closure of land owned by them in Texas an ordinary loss or a long

te rm cap i ta l  l oss?
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FINDINGS OF FACT

t .  Pet i t ioners,  Harry  and Gert rude Cooper ,  are New York

State res idents.  In  L964 they t imely  f i led a New York State per-

sonal  income tax res ident  re turn.

2.  On November 2 '7 ,  L967,  the Income Tax Bureau issued a

Statement  of  Audi t  Ctranges against  pet i t ioner ,  Harry  Cooper .  I t

accord ingly  issued a Not ice of  Def ic iency against  h im in  the sum

of  $529 .88 .  The  Income Tax  Bureau ,  on  November  27 ,  L967 ,  a l so

issued a Statement  of  Audi t  Changes against  pet i t ioner ,  Ger t rude

Cooper .  I t  accord ingly  issued a Not ice of  Def ic iency against  her

in  the  sum o f  5134 .27 .

3.  Tn 1961,  the pet i t ioners,  Harry  and Gert rude Cooper ,

bough t  4 ,000  ac res  o f  vacan t  l and  i n  E l  Paso ,  Texas ,  f o r  i nves t -

men t  pu rposes .  The  pu rchase  p r i ce  was  $150 ,000 .  $20 ,000  was  to

be paid on s ign ing the contract  and $6,500 was to  be paid in

annual  insta l lments wi th  6% interest  per  year  on the unpaid balance.

The mortgage on the property was held by the previous owner of the

land. Petit ioners paid the down payment and two of the annual

i ns ta l lmen ts .

4.  In  L964,  pet i t ioners,  Harry  Cooper  and Gert rude Cooper ,

fai led to make their mortgage payment and stopped paying the real

estate taxes on the land. Subsequently, the mortgage was
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forec losed and a t rusteers sa le was held at  which t ime the proper ty

was  so ld .  They  sus ta i ned  a  l oss  o f  $34 ,217 .50  as  a  resu l t  o f  t he

t ransac t i on -

CONCLUSTONS OF I,AW

A. That  the acts  by pet i t ioners,  Harry  Cooper  and Gert rude

Cooper, in not paying their real estate taxes or mortgage pa)rments

did not constitute an abandonment. The property continued. to have

value as ev idenced by the forec losure sa le.  Commiss ioner  v .  Green,

L26  F .  2d  70  (3 rd  C i r .  L942 ) .

B.  That  the forec losure of  t t re  mortgage const i tu ted a sa le.

The loss resul t ing f rom the sa le was a long term capi ta l  loss.

He l ve r i nq  v .  Hamme l ,  3LL  U .S .  5O4  (1940 ) .

C.  That  the not ices of  def ic iency issued against  pet i t ioners,

Harry  and Gert rude Cooper ,  are susta ined and the i r  pet i t ions are

den ied .

Albany, New York
Ap r i l  29 ,  1976

ATE TAX COMMISSION

k:,;L
PRESTDENT

-r4,--^z( =
COMMISSIONER.

COMMISSIONER


